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1 EB Docl\elNo. 00-156 F-  OFF^^^^^^^^^^ -11ora -N 111 i l ic Matter Of Ronald Rrashcr. Patricia 

Br;isher. and D I B  Enterprises. l i ic dba 

Rcplv to Omnsitinn tn Request for Special Pcrmission to 
File Exceptions Excccding Twenty lsicl Pages 

I h i a l d  Brasher herehy t i les his Reply i n  response to the Enlorcement Bureau‘s 

( “ l3 i i i raL i ” )  Oppoqitioii’ to Reqties~ Ibr Special I’ertnisaion 10 File Exceptions Exceeding Twenty 

I s i c J  Pages ( “ 0 ~ ~ p ~ ) s i ~ i c i t i ” )  On Scptcinbcr 8. 700;. i n  response to the Initial Decision of 

.Acli i i ini\traiive [.a\\ ludge Arthiit- I Skinhcrg, I,’c‘C‘ 0;D-02. released A L I ~ L I S ~  8, 2003 (the 

..Initial Dccisioii.~). Ronald Brasher. Pairicia Brasher and DLB Enterprises. Inc dba Metroplex 

i‘.I)l,l”’) e x l i  l i lcd their owti appeal o t  the Initial Decision. and each appeal was titled 

I:\ceptioiis ‘. l h e  three tlelkndants col lect ively filed two additional docnments. The thrcc .. 

dctbiidaiits tiled oiic appeal ritled “C’oinhined Exceptions” and a document titled “Request for 

Special P ~ ~ I ~ ~ I W M I I I  io IKIIC C‘ornhincd I~\ccpiions I,xceedii ig T\benty F i w  Pages” (“Request”) I n  

thcii Rcqiiesi. [ l ie dclcndants asked tor the C’oiiiniission. for the sahe ofclarity. LO accept their 

C‘oinbincd I:yccptioiis in I ici i  ol‘iiic three iiidi\.idual Cxceptions concurrently placed on f i le. and 

i o  g a n t  pcrinission l o r  the C‘omblnetl Euceptions to exceed the twenty fiw (25) page limit 

i i i ipo\ed h! Section I 277(c) ot thc C‘omtn~ss~cm’s rules 

,%< . . . , & - ~ .. j,f .. 
.... . 

~- ~ . 

I T h e  Btiieat~ pro\,icles 110 citation to rule In support ofits Opposition If the Commission 
dccins thc Bureau’s Opposittoii not pi (>pel-ly brought. Defendant rcspecifiilly requests dismissal 
of I i l C  l l ls la l l t  I k p l y  ;is 11100t 



On Septenihei- 12. 2003 ihc k.iiliircenient Bureau (“Rurcau”) liled its Opposition The 

Opposition stales that (he l i i ircati is opposed lo lhc Coiiiiiiissioii’s acceptance 01‘ the Exceptions 

l i l rd  hy cicli individual del‘eiitlaiii. Lhc Combined Exceptions and  the Request The Bureau‘s 

iirgumeiits can be stiniiiiarizcd as  l i3llows ( I )  rhe individual delindants were not each entitled to 

l i l c  thctr OMII appeal. ( 2 )  h e  i i i d i \~ i t lua l l~  l i led Exceptions should collccttvcly bc deemed to 

c\cccd thc page Iliiiltation pi-esci-ibetl 111 Seclion 1 277(c) of the Cominission’s rolcs; and (3) 

Llicrc is 110 prccedeiit to support tlie filing 01’ [he C‘oinbinecl Cxcepiions The Bureau suggests that 

Llic Commission should dismiss the I<cqiicst. tlic Combined Exccption and [he individual 

Fhceptioiis. (1rdt.r the delendiinls to immedialely and collec~ively t i l e  a single set o f  Exceptions. 

m d  granl Llic Bureau Icii ( I  0)  acidi~ional days to respvnd to (he reliled single. twenty-tive (25) 

pa:e set of Lxceptionh A s  discussed helou. the Rui-eau’s arguinmts and suggestions are wholly 

M it l iot i l  iiieriL. a ic  tin\upporlctl bq prcceclenl. seek lo deprive the defendants of  their right to  due 

process under the I;IM. were IprcsciiLcd i n  :I pleading thal is not i n  compliance with the 

Ciiiiiiiiission’.: rulcq. aiid should he dismissed I?! h e  Commission 

I The Iiidi\:idual Defendants Arc Each Entitlcd to File ‘I‘heir Own Aoneal 

I he Hurcau pr0ffei.s tlic argument that defendants who have cooperated to collectively 

l i ) i \ \arc l  a uni l ic i l  ileli.nse during a lieai-iiig are prohibited from each individually submitting their 

OM 11 appeal 111 support ol’tliis propo\iLicin. tlie Bureau statcs in its Opposition the defendants are 

.‘playing fast aiid Inosc with tlic Coinmission’s requirements” by each elecling to individually file 

thcii- ONII L~~tccptions LO (he lnil ial  D e c i m i i  Opposition ai 2 To establish that the individual 

delcntlants ‘ire proliihitetl l’roin t i l ing llicir m v n  Lxccptlons. [he Bureau cltes no relevant 

pi-L~ceclent. hul ~ n \ k a d  relit..: oii ‘I sIio\\ ing that die defendants have 111 Lhc past pooled tlielr 



rcwt~rccs to cn l l cc l i ie ly  dctcnd uliai thc! deem Lo be common interests The Bureau accuratel) 

note\ that the dckndaiits ucre  represented by one set ol'attoriieys, collcctively tiled a single 

Proposed Findings ol'Vact and C'onclusinns 0 1  I.aw. aiid collzctively filed a single Reply to the 

Hiireau-\ Proposed rlndlngs ofI:act and C'onclusions o t h c  

I he IBureau'\ ;inaIysi~ reflect5 111) iiinre than t l ic fact that t l ie defendants pooled thcir 

i cv iu rccs  to del'cnd t l ie i i isel \~e\ 111 ii matter i i i  uhich they admittedly had a close commonality of 

i i i lcrcst I lowever. thc Bureau ignorcs tl ie fael  that thc Order to Show Cause, Hearing 

Dc\igiiaiioii Ordcr and Notice ot' OpporLuiiit~ li)r Hcaring (.'I learing Drsigndtion Order") 

i i d ~ i ~ i d i i ~ ~ / / i ~  iiainctl cach beparale Ii.irty dcfcndant. dirrcted tha t  each separate parry defendant bc 

i i i d i r d u / / / i  \el-\"I LL copy nI' the Hearin: Lksigiiation Ordcr. aiid \varned that a failurc by any 

i r ~ t / i ~ ~ r t / ~ r u /  1iart) Lo makc a n  appearance ncruld act ab a w i l i w r  o f t h a t  party's right to bc heard - 

bul i n o r  ol'thc right lor other defeiidaiirs Lo be licard It l ias been clear from the very inception of 

t h i s  matter that a c l i  individual delkndant Iiad indi\,idual interests In that regard, Ronald 

13rLi\hcr. Patricia Brasher and D L B  t:iiterprisr\. Inc cad i  filed a separate Notice of Appcaraice 

oii September 1.5. 2000 

l h e  illogic 01 the Bureau'\ position i s  evident tiom acursory review o f t h e  rule entitling 

patties to appeal an liiitial Decision 

d;itc oil which public relcasc ofthe h l l  text ol'an initial dccision 1s made. or such other time as 

~ h c  ('oinil i ission inaq spccify. an? o f  the parties may appcal to thc Commission by filiiig 

r i ccp t io i i s  I U  t l ie i i i i t i t i l  decision 

The Cominissioii's rules state "[wlithin -30 ddyS after the 

-' 37 C F I< C; I 27h(a) ( l )  (eiiiphasis added) It could iiot be 

' Lk lc i idan l  avers h a t  tliz defendants' earlier combined efforts spared [he resources of 
~ l i c  ('oiirt aiid the Rureati, a n d  Lhat the I?equcst would have the same positive eflect for thc 
Wuicati and the Coininissinii 

. 



c I ~ i r c I  tliat tlic ('oiiiniission intended LO iillow any partie7 to a proceeding to lile their own 

;I[ylcal 

The plain language ol'the rule conta ins  110 limitation on ail indi\:idual party's right to 

appc'al other than the page Iiimt and other extraneous xlministrative niattcrs described later i n  the 

I t i le 

I lie t3tircnii-s arguiiicnt that (he indi\~idu,il delkndants l iave n o  indi\~idually-held right to appcal i s  

tiiisiipportetl b> precedent. la\& 01- inilc. and nniic is oftered hy the Bureau 111 support of its 

\tiangely sl ir i l l  \iihiiiissioii 

- cric\ci i iceh to bc heard, even i t  t h a t  defendant 1': inarricd to il codefendant The Bureau's 

propn\;iI to amalgamate the delkndants' indicidual rights to appcal into a single. collective right 

15 legally Liiistipport3hle a< those rights cannot he reduced by merger for the convenience of the 

Hurcati. a \  ciicl i pilr1y's I-ighl 15 ~ncutii igi i isl iable a n t l  innlicnable 

r l ie  ( 'vmi i i i s s ion 'h  rule I S  necewar) to etfeciuaic the due process rights of each tlefcndant. 

I'lie right to due process entitles any defendant an opportunity for its 

I'he ('oniniissioii iiiiid nnte ( h a t  had an!; indi\~idual dclkndaiit failed to f i le a Nntice of' 

t\ppe:irancc. tliat dcfciidani \ \ odd  I i i t i c  bccn deemed to have uai\>cd its right to a hearing in  

accord \ r i t h  47 ( '  I: R 5 1 92(a). causlng tht. l i c t s  iis dcscribed in the I learing Designation Order 

to lhc piesented to  tlic C'oniiii i.\sion l o r  the C ' o n i n i i s ~ i o n ~ s  dispwtion at its discretion 47 C.F.R 

$ 1 O?(c) antl (d) Accordingly. 11'Mr Hi.ashei- hiled to cntcr l i i s  notice ofappearance, 111s 

individual in le iests in th is  iii;iltei ~ o u l c l  have been ruled upnn by Ihe Commissioii long ago 

Since thc Commisstcm's I<iilc.s \\ntild I ia \e  applied to Mr Hrashcr individually under those 

cIrctinistiiiices. and inoL IO an! otlici. nained party. i t  I S  apparent that dcfcndants alone hold the 

tigliL and obligation Lo appcar helbrc the agency 



Siiiiilai-1). hail Mr Hrasher tailed to appeal the lnilial Decision. the liceiises held by Mr 

Ili.asher v.oIiIiI have auiomat ical ly cancclled i n  accord with the ierms o f47  C F R.5 1 276(e) In 

w c h  .in i i i\tance. Lhc license\ o f t l i e  rcinaining two detcndaiith would nevcrtheless continue to be 

\ a l i i 1  despite the clcction ot'Mi- Brasher to l i l e  Exceptions Furthermore, the right o f the  

rcii iaii i i i ig delkiidaiirs to appeal the Inlt ial Decision uoi i ld  he unchanged 

?\.ampic de\cribcd above. i t  IS c leai  illili Llr Bia.;hcr's rights are individual to him. aiid severable 

l'rom ihc other del i i idai i ts 

'11111 la\.\ 

I hos. as wi th the 

si ic l i  I:, the case. the Bureaii's position is simply contrary to logic 

- 1 I l ie l i idividual Dcfeiidaiit'\ Ibxccptioiis Cannot be Deemed a Sinele Ameal for the 
I'urIwxs of C'alculalinfi ('ompliancc With the P a w  Lumitatioii Exnressed in Section 
I 277(c) ol'thc Coiiiiiiihsion's Rules 

I hc Coiiimis\ion's rules athi-d each of the defendants an absolute righl to file their own 

I'xccptions IO ~ l i c  liiitial Decision 4cc~ i id ing ly .  the combined pagc length of the individual 

I,\ccptions I \  irrclcmit 1ow;irds tlic calculai io i i  ofthe page limit cxpressed in 47 C I.' R $ 

I 777(c) So long as each vl ihc tuccptioiis complicd with the page limit prcscribed in Seelion 

I 277(c) c;ich of' the 1:uccptioiis i s  \;iIid. niid because M r  I3l-asher's txccptions \vas less than 

t \ \ e i i ~ y  libc ( 1 5 )  lpages i n  Iciigth. I I  I \  \cilidly before the Coinmission 

I he Bureau argued "that the inkcnt ofthe 2S-page limit IS to  focus exceptions to germane 

inaitei-s. and Lo avoid ire-liLigaiiiig rlic entire case before the Commission."' Opposition at 4. Mr.  

Brasher docs not question o r  o p p o x  thc ('omiiiission's desire lor concise expression within 



F xccptions. aiid tiled his document i\ithin the codified page limitation Accordingly. employing 

llic only codi i ied yrdstick.  !lie Bu iea~ i ’ \  staicmcnt oftlie Comiiiission’s intenl I S  not relevant for 

an! evplicahle purposc I herefore. the precedent cited by thc Bureau does no more than reslate 

die purposc o f  the page l i m i t .  hut does not demonsti-ate that MI  Brasher has acted in violation 

Morc importantly. the ( ‘ommiss ion-s rules do not grant 3 right for individual defendants 

lo comhinc !heir i ippcals 

I 2 7 h ( 4 (  1 ). but i io\\ ’ l iere descrihc ii riglit to collcctivcly appeal Lssentially. the Bureau’s demand 

h i t  llie ( ‘o i i i i i i iwoi i  order Mr Brasher aiid the other defendants to lilt a single set o f  Exceptions 

l im i ted  to twcnty t i \,c ( 2 5 )  pages’ is a demand for a pleading that is not contemplated by the 

Commission’s rule5 

violatc Llic C’oininissioi i ‘s  rtilcs. ( h o w  l l irec i i idi i i t lual ly i i l ed  Exceptions were t l ic only form of  

Fxceptions Mr Braslici. and the other dctcndaiits ucrc permilled lo l i le iii accord with the 

C‘omlulsslol l ’s  1.LIIcS 

I l ie r ~ i l c s  iiIlo\+ indi\idtial partics to file exceptions, 47 C F  R $ 

Thus. contrary to the Bureau’s claims that the three individual Exceptions 

* 
.1 1 i t .  liling ul the Combined ISxceptions Is  No More Than I‘lie I,ogical Adiunct To A 

Par ty’ \  Rizh!. By Rule. to File A Request for Spccial Permission To File Exccptions 
IIxccediiiL: I uentv Ti \ ’e  Paces 

I ~ h e  Hui-cati cliaractcri.xs the deleridants’ Combined Exceptions its contrary to the 

(‘ommiwon.’: rule‘: and iisupporled h) precedent because i t  was tiled concurrently with, and 

oflbrctl in  l i e ~ i  oi: tlnc iindividtialI~ l i led exceptions. and states that the length of the document 

csuhl ishes Ihal 11 I S  “lhree t imes tlic length alloued by Section 1 277 .’ Opposition at 4 Mr 

Brashci- docs 11u1 a r y c  (ha t  the (’oiiihincd Exccptions I S  indeed nearly three tlmcs the length of 



an hxceptioii permitted hq Ihe rule.: ' Ncicrtheless. the Commission's rules allow that any party 

liling cucepltons to a11 Init ial  1)cciston I\ entitled to f i l e  \ b i l l 1  the C'otnmtssion arequest lor 

y icc t i i l  periniwton IO iile i i  hi-tcl'tlnat exceeds thc twenty lice (25) page litnit Thus. M r  

I l ia~hcr 's  and I l ic o h c r  detetidants' request tor special permission was clearly contemplated by 

[lie C'otiiintssicm's ~rtdcs atid allowablc tticrcundet- 

Mr  Brasher and the olhct- dctctidatits. having already prepared their individual 

IE\ceptioti\. realt/cd that the C'omints~inn's rcvtcm o f t h e  Initial Decisioti and the Exceptions 

\~o111d be lLicilitatcd hy ha\ itig IO re\ le\\ o n l y  ;I single C'otnbincd Exceptions rather than lhree 

~nd tv id t i a l  hers of E x e p l t o n  Kcquest ill 2 Accoiditigly. the defendants prepared a single set ol' 

('ombtncd k.\ccption\ and l i lecl that docunicnt along uitli their indi\,idual Excepltons. 'The 

('crtnniisston should note. the C'otiihtneil Eucepttons contains 110 argument not alrcady expounded 

upon t i1  the individual Exceptions In point ol'lict. the Combined Exccptions is no  more than a 

lul l rccitatinn of each clelkndanl'\ arguincnts compiled for convenience in a single document 

I l a \  tng already coniplircl \vtt l i  [lie clearly articulated requirement to timely file an 

tntlt\.ldual I ' \ccpttons. M r  Brasliei. participated in liling a dncutiient that the Commission may 

Ic j rc t .  adopt o r  ignarc Stiicc t he  arguincnts ~ v t t l i i i i  tlic combined document are equal to  thosc 

\ \ I t l n t n  the indi\.ttlual 1:xceptiniis. the Biireau \ w u l d  not be prejudiced by acccptancc of thc  

('omhtiied I:\ccpttoti\ and. i n  tact. would I ikcly tind response easiei- 

The r m a u  aitetiipls LO argue t ha t  the leiigtli of the kxceptions is contrary to the 
rulr\ atid reprcwits an attempt to  rclitigate Ihc ctitire casc Opposttton a t  4-5 Thc subject 
matter gctierated mnte Lhaii 10.000 pages ol transcripts. depovtions. evtdencc. and pleadings, 
\\htcIn c o ~ t l d  not  be I-elitigaleil wtliiii J scatit 75 pages In l k t .  the A l J ' s  d e c i w n  wo~ild not fit 
1% ttlitn 75 pagcs. clotthle spaced 
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4 T h e  Bureau Iias Iciiored The (loinmission's Rules in F i l i n ~  Its Opposition 

In I t \  effort to c h a ~ i i c t c r ~ i ~  the defeindsnls a h  attcniptiiig to skirl the Commission's rnles 

l i )r  their on11  p u r p o w .  the F\ureau lis\ itwli' igiiorcd the C'omii i iss ion's rules Entirely absent 

Iroini the Rui.cau'z Opposi l ion IS :I cettiticalc 0 1  service A l l  pleadings tiled before thc 

('onimission arc rcqiiired t o  coniain a cerl i l icatc ot'scrvicc 47 C' F R $ 5  I 47(g), I .21 1 and 

I 206 Accoi-dingl~.  i f  the Bureau I S  scching to defame M r  Brasher for an alleged violation of 

[he ( 'oinmissioi i 's prncedduies. the ( 'o i i i i i i iss ion should hold that the it is incumbent upon the 

l i i i i e a u  IO. 31 least. t i le  i i  pleading h i s  I \  n o t  procedurally delicient and subject to snmmary 

il I \Ill I\%ll 

> H i e  Ilureaii's Kequest f o r  Additinnal 1 inic Is Not Ouposed 

blr Brasher finds i t  CII~IOLIS that the Bureau went to such vitriolic lengths to, i n  essence. 

request an e x l e n ~ i o n  o f  time in Mhich to reply Had the Biireau simply callcd undersigned 

coui iscl .  thc Biircau \\auld have discovered tliiil Mr Hrasher does not oppose any such request. 

I laving v,i.estled f u ~  iotisly ~ i l h  the complexity of t l i is  case. M r  131-asher understands fully the 

Jiilicultics i i ivolved 

I'hc Btircati seeks ;in additional ten ( I  0) dajs LO respond to the Exceplions liled by the 

ilelkiidants. MI Bra\her hereh! urges t l ic  C'oiiinussion to grant Lo the Bureau the ten-day 

exIci is io i i  and. to t'titthcr assi\t h e  I3ureau. M r  Brasher again respecltillly reqiicsts that the 

C'ommis~ion graiil Ihc Request For Special I'crmis~ion so that the Bureau I S  left to respond only 

to oiic pleading 

8 



6 ~'c lncluslc ln 

"vlr Krashei rcyvxt f i i l ly  rcii i inds tlic C'ouiiiiission that thc matter heli)re i t  IS complex, 

i i i \ u I \ cs  i i i i i l t iple partics. dclknciaiit\. \ritncsscs. and reams of testiinony More significantly, the 

1ii;ittei- iii\oIvc\ \vl~~~tl ier  the ('otiii i i i\von utll take tlie unusual stcp o f  invoking the "death 

p c i i a l t ~  

ic i -mi : ,  appcariiig in  this i i i i i t k i  ~ I i ~ ~ t ~ l i i  he allowed to dcvclop a 11111 record Thus. for thc reasons 

s1;iIcd Libo\.c. Mi- Biasher urges tlic Cloii imission lo grant tlie Burcau the kii-day extension and io 

.. I hider sic11 citcunistaiiccs. (he rights of Mi. Brashcr niurt be strictly protected and thc 

giant h e  Reqiiest For Spccial Pcrmissioi i  Tor good caiisc sho \ \n  aiid to otherwise I-ule in accord 

n i t h  the trcqiiests liereiii, 

Respectfully submitted. 
Konaltl Brasher 

Henjamin J X o n  
Garret liargrave 

Schuaniiigcr X :  Associates. I' C' 
I ;; I I I Strcct. N M) Suite 5 0 0  
Wadiiiigroii. I )  C' 20005 
(302)  ;47-X5XO 
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CERTIFICATE OF SERVICE 

I. , A L A  Lcland. do  herebq cerli l) that I IiaYe oil this 22'Id day ofSeptember, 2003, caused a 
copy t i t  the liiiegoing "Rcplq to Oppmiiion lo Rcqticst for Special Periniwon lo 
File Ttcqxions Euceeding l w z i i l y  [sic] Pages" to he sxved  by IJ S tirst class mail. postage 
prcpaid. upon the ti)llowiny 


